STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,084
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent
of Social Wl fare denying hima hearing to determ ne whet her
he commtted an intentional Food Stanp program viol ation.
The issue involves the effect and validity of the
petitioner's "rescission” of his "waiver"” of his right to a

hearing in this regard.

FI NDI NGS OF FACT

In July 1990, the Departnent determ ned that the
petitioner had conmmtted an "intentional violation" of the

%mjﬁam)momaml

On July 10, 1990, the petitioner met
wi th an enpl oyee of the Departnment and signed a Departnent
form"admtting the facts as presented” and "waiving" his
right to an "Admnistrative Disqualification Hearing"

regardi ng the Departnent's all egations.

On Cct ober 17, 1990,2 the Departnent notified the
petitioner that based on the intentional programviolation
it was "disqualifying" the petitioner fromreceiving food

stanps for six nonths, effective Novenber 1, 1990.3

Shortly after receiving this notice, the petitioner
(apparently for the first tinme) consulted an attorney. On

Cct ober 25, 1990, the petitioner's attorney "rescinded" the
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petitioner's waiver and filed a request for hearing in the
petitioner's behalf with the Hunman Services Board. On

Cct ober 26, 1990, the board notified the parties that the
matter was schedul ed for hearing on Novenber 7, 1990. On
Novenber 1, 1990, the Departnent inplenented its decision
termnating the petitioner's food stanps. On the day of the
heari ng (Novenber 7, 1990) the Departnent noved to dismss
the petitioner's appeal before the board for |ack of subject

matter jurisdiction.

CORDER

The Departnent's decision termnating the petitioner's
food stanps is reversed. The petitioner's benefits shall be

reinstated until the petitioner, after a hearing, is

determ ned to have conmtted an intentional violation of the
Food Stanp program
REASONS

The circunstances surrounding this appeal are simlar
(but, as discussed below, not identical) to Fair Hearing No.
8656, decided by the Board on January 13, 1989. In that
case the Board described the Departnent's Food Stanp
Di squalification (FSD) hearing process, noting that it was
separate fromthe Human Services Board appeal s process. |d.
pp. 3-4. However, in that case the Board held that it has
general jurisdiction under 3 V.S.A. . 3091 (a) to consider
i ssues "collateral” to F.S.D. hearings, and that the food

stanp regul ati ons and "fundanental fairness” did not
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preclude the petitioner in that case "from sinply changi ng
her m nd and rescinding a wai ver she previously signed."

Id. at pp. 5-6.4

The instant matter is different in at | east one respect
fromFair Hearing No. 8656. |In Fair Hearing No. 8656, the
petitioner, prior to the tine she signed her waiver, had
been term nated fromfood stanps for reasons unrelated to
the alleged intentional programviolation. Thus, the
Departnment in that case had inforned the petitioner on the
wai ver formthat she would be disqualified "whenever" she
reappli ed and was found otherwi se eligible for food stanps.

Id. pp. 2 and 6. As of the date of the Board hearing in
Fair Hearing No. 8656, the petitioner had not reapplied for
food stanps.

The petitioner in the instant matter did not "rescind”
his waiver until after the Departnent had notified himit
was i nplenenting the disqualification. It is clear,

however, that the petitioner herein rescinded his waiver

(and notified the Department of sane) before the effective

date the Department was to inplenment its decision, see
supra. It is concluded, therefore, that the
"disqualification penalty"” had not yet been "inposed" when
the petitioner rescinded his waiver. See F.S.M  273.16
(f)(2)(ii) and Fair Hearing No. 8656, pp. 5-6. Thus, the
Board's holding in Fair Hearing No. 8656 is deened

appl i cabl e and controlling.5
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For the above reasons, the petitioner's recision of his
wai ver of a hearing nust be considered valid and bi ndi ng on
the Departnent. Unless and until the Departnment holds a
Food Stanmp Disqualification Hearing for the Petitioner--and
the Petitioner |oses that hearing--the Departnent cannot
i npose any disqualification on the petitioner based on the

al | eged i ntentional programviolation.6

FOOTNOTES

1The Department al |l eges that the petitioner
m srepresented the anount of rent he paid from Novenber 1,
1989 to May 31, 1990.

2It is not known why the Departnent took nore than
three nonths to follow up on the petitioner's waiver.

3The petitioner resides in a food stanp "househol d" of
two persons. The Departnent's notice inforned the
petitioner that he was ineligible to receive food stanps for
si x nonths and that the household was to have $10.00 a nonth
deducted fromits renmmining food stanps to "repay the
over paynment” of food stanps caused by the petitioner's
actions. Since the household, after the petitioner's
di squalification, was only eligible for $10.00 a nonth in
food stanps, the recoupnent effectively term nated the
househol d's benefits entirely as of Novenber 1, 1990.

4The Depart ment has appeal ed the Board's decision in
Fair Hearing No. 8650, and the case is now pendi ng before
t he Vernont Suprene Court.

5It shoul d al so be noted that the "waiver form' used by
the Departnent in the instant case appears sonmewhat
different than the formused in Fair Hearing No. 8650. See
id., footnote 2, p. 7. The petitioner in this case, unlike
in Fair Hearing No. 8650, also alleges that the Departnent's
oral representations made to himat the tinme he signed the
wai ver were flawed and m sl eading. See id., pp. 1-2.
However, given the basis of the Board's holding in Fair
Hearing No. 8650 and the conclusion herein that the instant
case is indistinguishable fromthat holding, it is
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unnecessary (as it was in Fair Hearing No. 8650) for the
Board to consider any other issue surrounding the |egal
sufficiency of the Departnent's F.S.D. process. Oher than
admtting a copy the waiver itself, the hearing officer has
nei ther heard nor considered any evidence concerning the

ci rcunst ances surroundi ng the petitioner's signing of the
wai ver. Also, as was (and still is) the case in Fair
Hearing No. 8650, the hearing officer has not heard any

evi dence or considered any of the allegations concerning the
"merits" of the petitioner's alleged intentional program

vi ol ati on.

6As not ed above (see footnote 3), the Departnent's
actions in this case concern not only the six-nonth
"disqualification" of the petitioner, but also the
recoupnment of benefits allegedly "overpaid" to the
petitioner's household. The petitioner denies he should be
liable for any overpaynent. The standard for determ ning
liability for mandatory recoupnent is |ess stringent than
for inmposing a penalty of disqualification. ("Ilnadvertent
error” on the part of the household, as established by a
preponderance of evidence, is sufficient to establish
overpaynment liability [see F.S.M  273.18], whereas clear
and convinci ng evidence of intentional msconduct is
required to inpose a disqualification.) Thus, even if the
Department does not ultinmately establish an intentional
programviolation, it may still be entitled to recoup
benefits overpaid due to household error. Hearings to
contest a Departnent determ nation of "inadvertent househol d
error” are held before the Human Services Board pursuant to
3 V.S A | 3091(a) and F.S.M. . 273.15. (If, however, it is
ultimately determ ned that an intentional programviolation
did occur, the petitioner would automatically be liable to
repay any resulting overpaynent of benefits. See F.S. M
273.18(d)(2).) Al so, the Departnent has the option of
pur sui ng recoupnent--as an "inadvertent household error™
clai mduring the pendency of an intentional program
vi ol ation proceeding. See F.S.M  273.18(a) (3). However,
since no hearing has yet been held by anyone on the "nerits"
of any aspect of the Departnent's determ nation, all adverse
actions by the Departnment against the petitioner, including
recoupnent and pl acing the household on "nonthly reporting”
status, should be stayed during the pendency of this and any
resultant appeal hearings. F.S.M  273.15(k).
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